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Take a FRESH LOOK
at Perkins®...

This advertisement is not an offer to sell a franchise.

An Opportunity Backed by Experience
franchise@prkmc.com. 1-800-877-7375

www.perkinsrestaurants.com

According to a recent industry study,
"Family Dining is poised to prosper

with value, broad appeal1
"

Seeking:
Experienced Restaurant Operators

DESIRABLE TERRITORIES
AVAILABLE IN KEY MARKETS
ACROSS NORTH AMERICA!

Plus...
A trusted name in the marketplace

• An appealing, family-oriented concept
• A professional team supporting nearly 500 locations

Become a part of our family.
Bring a favorite dining destination to your home town.
Broaden your horizons in the restaurant industry.

A NEW-LOOK MENU
with traditional favorites and
new flavors for today's dining trends

Flexible layouts and
BRAND NEW restaurant prototypes
to meet current market needs

to the New York State Department of Taxation

and Finance. That means a franchisor that has

locations in New York would have to report

gross sales, sales to franchisees by suppliers,

and other financial details, The rule's first dead­

line has been extended from September 20 to

December 20. "It's making franchisors informa­

tion agents, if you will, of the state, which is

pretty unusual frankly," Loewinger says.

Finally, one more rule from the FTC is the Red

Flags Rule, which requires certain businesses

to have a written program on how to handle

identity theft. The rule applies to financial insti­

tutions and creditors, so it would be relevant for

franchise companies that grant loans to fran­

chisees. Companies do not have to follow any

specific best practices, but they have to have a

written procedure. The rule was supposed to

take effect August 1of this year, but was moved

to November 1.•

hardware and software to buy, thus giving

franchisees the ability to consider various types

of technology.

Other new disclosures include franchisee

associations. The franchisor must disclose con­

tact information for tradema rk specific fra nchise

associations. "The purpose of that is to alert

prospective franchisees there is an independent

association they may want to speak with before

the individual buys a franchise," Loewinger says.

"That's one simple example of a provision that

was clearly designed to answer issues raised by

the franchisee community."

The amended rule exempts franchise offers

and sales where the initial investment is at least

$1 million, excluding purchase of land. Another

exemption is franchises outside the U.s. Also,

the new rule differentiates business opportuni­

ties that are not franchises, for example, vend­

ing machine routes and brochure racks. Those

are covered in 16 C.F.R. Part 437.

"We were pleased they separated franchising

from business opportunities," French says. "If

you look at complaints, most of those involved

business opportunities."

Now states are evaluating their own rules.

Whetstone says some states still have rules

with timelines and deadlines similar to the old

FTC rule. "You could be in compliance with the

federal rule, but what if you were Violating a

state rule?" she says. "The states are trying to

catch up."

There are other rules that have not yet gone

into effect. In New York, there is a franchisor

information reporting rule that requires franchi­

sors to submit annual transaction information

Another change covers earnings claims, which are now called

financial performance representations, or FPRs. The amended

rule permits, but does not require, franchisors to include these

estimates in the main text of the disclosure document in Item

tant information forthe potential franchisee to have, Zarco says.

"I will be able to look atthe history and tell my client, 'You've got

to be careful because this franchisor is attacking franchisees for

immigration violations, failure to file to 1-9 forms, or other regu­

lations,'" he says. (For example, he says, Dunkin Donuts filed 3S6

lawsuits against franchisees from 2006 to 2009. Zarco's firm has

represented Dunkin Donuts franchisees.)

That rule could be tricky for a company purchased by a chain

that had lawsuits in the past. But Abby Whetstone, manager of

franchise development at Denver-based Qdoba Mexican Grill,

which since 2003 has been owned by San Diego-based Jack in

the Box, says that has not been a problem for the soo-plus unit

Qdoba. "That hasn't caused any problems for us," she says. "We

are not shy about it at all. Most people know we are owned by

Jack in the Box."

The new rule requires disclosure of bankruptcy of the franchi­

sor, its affiliates, predecessors, and now, parents. Under the old

rule, Zarco says, "ABC Parent Corp would have a lot of trouble,

file bankruptcy, and then open ABC Franchising Corp, so the

franchisee believes they are dealing with a corporation that has

never been sued."

disastrous," Zarco says. Sometimes a failing location is taken

over by the franchisor. ", believe that every franchisee who buys

a location should ask, 'Has this been ever owned by corporate?'

because that's a hot potato."

Another topic is suppliers. The franchisor must disclose

whether any officer of the franchisor has an ownership interest

in a required supplier. That's supposed to show whether the

franchisor or any of its managers will receive revenue "or other

material benefit" from the supplies the franchisee purchases

from this vendor.

Also, the section on computers has changed. The franchisor

no longer has to list details about every cash register and which

19, not in the attachments. "If it's a separate exhibit people don't

read it. It's like reading footnotes," Zarco says.

Most franchisors don't include these numbers because they

don't want to be held liable if a franchise earns less money than

estimated. "The reality is roughly one quarter to a third of fran­

chisors use FPRs," Loewinger says.

French, who says membership in the IFA includes franchisors,

franchisees, and suppliers, thinks some parties might be disap­

pointed. "I think franchisee advocates would have liked to see

mandatory earnings claims," he says.

The new rule also requires a summary of outlets, a table that

shows net changes in the number of franchise and company­

owned units the franchisor had over the last three fiscal years.

This section of the FDD shows how many franchise units were

transferred or sold to another franchisee, how many franchise

agreements were terminated, how many franchises became

corporate owned, and other changes.

"A lot of times a franchisee is buying a business, and the

franchisor doesn't tell the franchisee the location has been
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