
Five of the Most Dangerous
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Exist in Your Franchise
Agreement
By Robert Zarco, Esq.

The franchise agreement is Lhe single most imponam documem you
will ever sign - at least with regard to your invesrment in your
franchise business.There are several reasons why you should read
the franchi agreement carefully, and prior to signing anyLhing, why
you should consult an experienced franchIse anomey about the
meaning of each of its terms. Do not allow the franchisor to rush you
into signing before you are properly prepared to do so. You are
makmg a substanti~l invest~ent and entering into a long-tenn
business relationship. Your first line of defense must be to avoid
agreeing to anything that will potentially threaten your investment.
Even if you have already signed a franchise agreement. it is not too
late. You must still be vigilam about knowing and fulfilling your own
duties. and understanding what you can reasonably expect from
your franchISor.

The Merger and integration Clause
IL is almost impossible to overstate lh far-reaching effeds of this
type of contract clause. It usually reads as follows:

This Agreement and the documents prOVided for herein contain the entiff

agreement oj the parties hereto with respect to the subject maUer hereof
and supersede all prior negotiations, agreements and understandings with
respect thereto. This Agretment may only be amended by a written
document duly executed by all parties hereto.

In simplcslterms, the merger and integration clause means thaI any
of your franchisor's verbal promises, agreements or representatioTlS
which are not contained in the final franchise agreement, i.e. in
writing, will almost never be enforceable.

Th on-CommittaVDisclaimer Clause
This type of clause gives the franchisor complete power as to
whether it will carry out its promises. Advertising is a common
example. Franchisors make extensive promises about advenising
programs - but the cOl1lract says that the franchisor "will provide {the
.~ervice} as it deems necessary,' or that it has "sole discretion," to do so.
If the contract allows the franchisor to decide how much and what
type of advertising the system needs, it does not mailer that the
franchisees believe that the advenising program is poo~ Remember,
if a wnfiict arises, the written word always wins out. If the franchisor
is within the parameters of what is written. the franchisee has no
right to complain

If. on the other hand, the franchisor has promised, in the contract,
to maintain a certain level of quality in the franci'lise system, and·has
not mall1tained consistent quality standards with other franchisees.
you may have the right to complam. If the franchisor does not
uphold the system's reputation and public image. it will impact
upon- the brand overall. and eventually on your own prontabilily.
The key to enforcing lhis type of provision is whether Lhe quality
decline has reach d objectively measurable levels.

Remodeling and Renovations
The franchisor may also retain complete discretion to require you to
make cenain ~pairs and renovations to your restaurant. Failure to

make these changes within the time the franchisor has chosen often
has serious consequences, such as tennination of your franchise
IiceTlSe. While some franchisors may be willing to give you more
time if you ask for it~ you must remember that the decision is Lhe
franchisor's, and nOl yOUIS, to make. If the franchisor agrees to give
ypu more time, make sure to get that promise in writing, preferably
before the original deadline has expired.

The Choice of Law Clause
Your franchise agreement states that in Lhe event of a dispute. Lhe
laws of State X will govern. The choice of one state's law can have
far-reaching effects on future litigation. An example: A California
f'!tnchisee sued its Florida franchisor. The parties had chosen
Florida law to govern their franchise agreement. As a result of Lhis
contract term, the' franchisee was not allowed to sue under a
California franchise protection statute because Florida law applied.
At the same time, the court did not allow the franchisee to sue under
Ihe corresponding Florida statute because thaI particular law did not
apply to franchisees operating out-of-slate. As a result. this
franchisee was left in a legal "no man's land" - unprotected by any
state's unfair business practices statute. This result is especially
troubling because these unfair business practices laws have been
deSigned specifically to address franchisor abuses and to provide
compensation above and beyond what is already available for
ordinary commercial disputes.

Statute of limitations
A statute of limitations is simply a rule which requires a pany to
bring a lawsuit wiLhin a specined time after it suffers some type of
injury. The "injury" starts the limitations "clock" running. Ordinarily,
state laws govern how I6ng this period will be, Nevertheless, sta.tes
may also allow contracting parties to agree to shonen what would
otherwise be Lhe applicable time period. These rules are notoriously
harsh and inflexible, and your failure to act within that time frame
will result in your losing the right to have your day in coun. It is

always very important that you be aware of whether your franchise
agreement contaiTlS a statute of limitations-type cla~e, and if you
are considering a lawsuit. you must be sure to start the process
within the time frame stated in the contract.

Part II of this article, Five More of the Most Dangerous ContTacr
Clauses, will appear in the next issue of the DFA Forum.
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An Introduction to The American
Franchisee Association
The DFA has recemly become a member of the American Fnmchisee
Association, The decision to jom this orgamzation was based, in large

part, on the AFA's ongoing national campaign to addr~ and solve
many of the issues common to all franchise operations Following is
a brid overview of the AFA, along with some of the most ffUluently

asked questions about the organization.

The American Franchisee AssociatIOn (AFA) is a national trade
association of franchisees and dealers founded in February 1993.
Seven thousand Individuals who own over 30,000 franchised outlets
1Il 60 different industries arc members of the AFA. The AFA works 10

improve the industry of franchising while protecting il.'i members'
economic investments in their businesses,

The AfA advocares for and proVIdes teSlLmony in lavor of changing

the rules and laws thai gov<:m franchismg on both the state and
federal kvel In 199';, the AI'A organized its franchisee and duler

membership nationWIde. attainmg the election of 137 delegates from
27 different chains to attend the \\'hite House Conference on Small

Business. where franchisee legal issues were among the final 60
recommendallons presented to the President and Congress for

Immedlale aellon.

In 1996. franchisees !Torn 30 dIfferent chams worked to develop the
AFA's Model ResponSible I't'anchise Pr.lctices Act ("Model Act") The

purpose of the Model Act is to promote the growth of franchising
through a uniform set of standards.

What is the Purpose of the AFA?

The AFA was formed to Improve the business conditions for
franchistng generally. while working diligently to proteci the

econonnc mteresls of franchisees The AFA acwmpllshes thiS goal by
proVIding additional avenues 10 solve pOiemial conflicts first. the

AFA constantly advocates the franchisee's posI!lon. Second. the AFA
l'()mmumcates with feder.!.1 and state lawmakers aoolll the scarcity of

mles/laws goveming the franchisor-franchisee rclallonshlp.

Who belongs to the AFA?
B(,th mdependent aSSOCiations of franchisees and mdividual

franchisees belong to Ihe AFA. Organizations repreSCtlllllg

franchisees of Kentucky Fried Clucken, Donunos Pizza, 7-Eleven,
Burger KlIlg and Red Roblll arc some l)f the AfA members.

Why wouldn't a franchisee join the AFA?
Thero: ,Ire IWO reasons why a franchisee wouldn't join the AfA. The
first is fear of retaliation by the franchISOr. Many franchisors usc

;fggressivc intimidallon tactics to routinely deny their franchisees a

basK cOnStitutlonal right - the freedom of association. Many

franchisees deCide the internal political pressure from their

fr.lnchisor outweighs any benefits they may gain from joining the
as5(l(1atlon Second, some franchl5Ces reeeive favors from their

fr.llll:hlwt In the form of additional locations or other special deals

so klO~ a~ they tow the company line and stay politically correct by

not Jmnlllg a trade [lSSOCiation of fellow franchisees.

n order to alleviate both of these problems the AFA devdoped an
monymous category of membership. Ooce an individual rranchi~

Jr an entire, assoc!ation indicates they want to rr.:m.ain anonymous,
lCither the public, nor their franchisor will ever be any the wiser_
[best franchisees realize the value of Ihe AFA md want to do thm
air share in supporting Ihe AFA on behaif of franchistts everywhere­
hey just prefer to do It anonymously.

Nhy do franchi~esneed the AFA?

rhe AFA is the beSt insurance fran,hisees can buy to ensure that
;crtain franchisors, their attorneys and their lobbyists aren't the only

Illes providing input into the rules and laws that govern franchise
;ontracts.

\re there AFA events that I can attend to get more information?
:ach year there are several AFA events for franchisees to gather
nfonnallon, make contacts and gain insighl. The AFA is sponsoring
I Government Mfairs Summit on February 16-17, 2000 in
Nashington, DC This summit is free of charge 10 AFA members and

s designed to bring you up-to-speed on HR 3308 Also in
Nashrngton, a Multi-Unit Operators Retreat (MORE) IS scheduled
=ebruary 18-19. 2000. This event is designed for larger, multi-unit
ll>t:ralors of franchise systems_ Periodically the AFA holds Legislative
\ffairs Days in Washington. DC These events are deSigned for
ranchisec.\. 10 1alk with their members about issues of Importance to
,mall business franchisees.

me AFA also holds an annual Franchise leadership Summit for Ihe
eaders of fr.mchisee a.ssociallons to come tOgelher and discuss issues
,f importance, The next Franchisee leadership Summit Will be hdd
IS part of AFA's FranchlSC'e leadership Confe-re-nte on May 1, 2000

\FA's Franchisee Legal Symposium (also 'pan of the leadership
::Onference) IS designed to educate franchisees as to theit legal and
;ontractual rights, and is schedukd for May 4-5, 2000. Both the

..eadership Summit and the Legal Symposium are being held m
::OCur d'Alene. Idaho' 00 minute dri\'C from Spokane. WA)

Encroachment

By Rich Beattie

We have received lots of verbal infonnation regarding eilher
polential encroachment or actual ca.~s of ~torc~ that have been
damaged by new stores being developed nearby. When we Iry
to bring this to the anemion of Denny's Inc., however, we have
no documentation 10 prove our claims.

If you are aware of any specific cases of encroachment, please
take a few moments to write down the specifics of the case.
This will help us to evaluate how effective our new
Encroachment Policy will be to us in the fulure. We hope to
address as llI'IIlY of your concems as possible. Please fax your
infonn,ltion (() the DFA Headquaners at (602) 200-0261.

On another note... if you have had any specific problems with
Alconc Marketing, plCilSC respond via a letter detailing your
concem~ to lhe fax number listoo above.


