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McDonald's Asks Federal Judge
To Dismiss 'Cannibalization' Suit
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• FRANCHISING
McDonald Corp.'s yesterday asked a
federal judge to dismiss a Baltimore
slore-owner's claim Ihat the company is
saturating the market wilh competition.

By GREGORY C. BAUMANN

Daflll Record Opt",otU Editor

McDonald's Corp. yesterday moved to
snu(( out a lawsuit filed by a long-time
Baltimore store owner who claims the
company wronged blm by placing too
many of Its restaurants in the markeL

Osborne A. Payne, the city's first
African-American McDonald's owner,
sued the fast-food giant In October alter
he and the corporatioo couldn't agree 00

a proposed sale of his four restaurants.
In January, McDonald's struck back. It

asked U.S. District Judge Alexander Har­
vey II 10 issue a temporary restraining
order that would give it power to take
over Payne's locations.

(continued from page 1)

K[UJntil recently, McDonald's did not
unduly force franchisee/operators, in­
cluding {payneJ, to compete with other
McDonald's stores for the same customer
base in their same market and trading
area,~ attorney Zarco alleged in court
papers.

The 71-year-old Payne opened his first
McDonald's in 1974 at age 49. He had pre­
viously worked as an educator.

In the meantime, Payne became in­
volved in community projects, eventually
chairing the governing board of the Cam­
paign for Our Children, a Baltimore-based
philanthropy known in the city for its
"VIRGIN - Teach your kids it's not a
dirty word~ billboards.

By 1988, he had opened a total of nve
McDonald's. His lawsuit alleges that in
one case, the company made him cboose
between purchasing a franchise that
would compete against his Broadway lo­
cation or watching another franchisee
cut into his business.

The company claimed that Payne vio­
lated his franchiJ;e agreement by fa1Ilng
behind on rent ADd service fees, and by
letting sanitary conditions In the restau­
rant decline.

But last week Haney refused the com­
pany's request for immediate control of
Payne's restaurants. Instead. he said he
would reconsider a traDafer of control al­
ter determ1nJDg whether Payne's 0Cto­
ber suit should go forward.

Yesterday, McDonald's lawyer,
Stephen H. Sachs. argued that Payne's
claims should be dismissed.

~He's asking for an exdusl\le territory,~
Sacbs said. J'he lranchJse agreement
makes clear, howeget', that no McDooald's
franchisee has an exclusive territory.~

But Robert Zarco. Payne's MIami Iaw)w,
said his client W8lI not ask1Dg for an exclu­
sive territory - and that McDonald's vi0­
lated Its duty to deal faJrty with Payne.

""Our posltlollia not that we"re trytDg to
read into the contJ'act a protection we
don't have. ._ Our argument is that Just
because there Is not an exclusive territo­
ry [arrangement] doesn't give a fran­
chisor the right to put new stores in a
market indiscriminately,~ he said.

He opened the restaurant despite the
fact It "cannibalized" revenue from his
other locations. McDonald's later permit­
ted another restaurant to open two miles
from the Broadway store, he alleges.
T~therwith capital outlay he claims

McDonald's forced him to make, Payne
says competition dropped his per-store
income and put him in the bole.

"I was interested in the restaurant
business and thought this was a unique
way to go, ~ Payne said. -It worked out
well until recently."

When Payne filed the October suit ac­
cusing McDonald's of breach of contract,
failure to act in good faith and other wrongs,
Zarco says his client's relationship with
the company took a turn for the worse.

"Their tactics initially were amenable
to dispute resolution," he said. ~But Me-­
Donald's has evolved from a Ronald Me-­
Donald attitude to a Hamburglar attitude.~

He said he was surprised at the com­
pany's decision to file for an injunction in-
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10 his complaint, Payne claimed MOo
Donald's maintains a non~ncr08Chment

policy to protect current store owners
from future expansion stores.

Among those protections: preparaUon
of Impact studies to predict a new store's
~poteotlal cannibalization~ of a current
franchisee's business. and a grant 01 oom·
pensation to existing franchisees who
lose more than to pel"OOOt of their gross
sales to a new store.

But Zarro claimed McDonald's didn't
follow its own nOll-ena"08d1ment poUcy In
Baltimore.

WIt's not commercially reasonable to
expect that a franchisor win put a store
next to your store even if you don't have
an exclusive territory.~he said.

After~tyelterday, Harvey said
he would consider McDonald's request to
dismiss Payne's lawsuit and Issue a writ­
ten opinion this month.

That opinion is likely to explore some
or the issues that win be argued Feb. 24,
when McDonald's again claims il has an
immediate right to take control of Payne's
restaurants.

stead of simply responding to the October
suit in a counterclaim.

McDonald's representative Cleary said
the company chose to go to court, but not
without regrets.

"We defmitely don't want to say any­
thing to put one of our longtime partners
in a disparaging position," she said. "The
last place we wanted our partnership to
end up was in a courtroom, but it did."

Citing the pending litigation, she de­
cUned further comment.

Zarco countered the company's
claims that inspectors found evidence of
widespread rodent infestation in the
four restaurants Payne currently has a
stake in.

"They are using food safety issues and
concerns as an affirmative tool to deprive
franchisees of their contractually vested
rights," be said.

Payne operates the franchises at 2025
Broadway, 1812 N. Cbarles St., 524 W,
Franklin St. and 2840 Greenmount Ave.
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!!gal affairs

Franchisee wins 1st round over McDonald's

Ownerof3 tores sues
over elmin'8 saturation

By SCOTT HIOHAM
BUll' BYAPi'

The owner of a string of
McDonald's restaurants in
Baltimore won an early
round yesterday in his I gal
Oght against the hamburger
giant, setting the stage for a
key showdown in federal
court next week.

Osborne A- Payne Is suing
McDonald's Corp., claiming
the firm is driving down the
worth of his stores by aUow­
ing B series of other golden
arches to rise in the city,
some of them just blocks
away from Payne's.

McDonald's fought back,
asking Senior U.S. Dlsttict
Judge Alexander Harvey II
yesterday to issue a tempo­
rary restraining order, forc­
ing Payne to close the res­
taurants he runs in the city
because he has faUen behind
on his rent payment and
service fees.

Harvey declined, ruling
that a court hearing should
be held first.

"I am not satlsned that
this extraordinary relief
should be granted," the
judge said after hearing an
hour of arguments yester­
day.

8UN STAPF: • It.

Franchise owner: Os­
bome A. Payne lOOS thefirst
J\{rie-'tln-Amcricon to open 0
McDonald's ill Baltimore

Payne ~ut:J McDonald' laSI
) car, accusing the company of
unfair htl';ine,s practices by
opening [00 I11MI)' .ston.'s in thc
CIty. reducin~ the value of his
re~taurJm~.

Payne. no"" 71. opened his
fiN restuunml in Baltimore in
11)74 . the firsl African­
American to do so in the city.
Over Ihe ye:lIS. heo~ncd OIher
slores. lie now operates three·
one on North A venue, one on
Hroadway. and another on
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. Greenmount Avenue, A store he
owned on Franklin Street has
closed.

Payne also buUt a reputation
for charitable work in the city by
running the Baltimore-based
Campaign for Our Children, which
created the advertising slogan:
"VIRGIN - Teach Your Kids It's
Not a Dirty Word,"

Payne's attorney told Harvey
yesterday that McDonald's and
other fast-food chains are using
the saturation strategy around
the country.

"It's profit-driven greed. That's
all it is," said attorney Rober.. Zar·
co. who told the judge he is han­
dling 35 similar cases around the
country. "They [McDonald's)
keep putting in more and more
stores."

Zarco said Payne tried to sell
the stores back to McDonald's,
but the corporation otrered to buy
them at far below his asking price.
"There has been a constant bleed­
ing of his operation:' the lawyer
said.

With his lawsuit pendmg,
Payne has refused ~o pay a portion
of his rent and service fees to
McDonald's. Lawyers for the fast­
food chain told Harvey yesterday
that Payne owes $186,000 and
should be restrained from con­
tinuing to operate as a McDon­
ald's restaurant.

"We think we are entitied to
throw him out," said McDonald's
attorney, Stephen H. Sachs.


