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Decorating Den
The only franchisee making any

kind of money, he said, "are the few that
work 70 or 80 hours a we k or set up
their own \Narehouse or go way beyond
.what's represented to be successful. If
you follow their plan, you have no
chance of making money."

Respondents' attorney Charles
Traylor, a partner with Dann Pecm

ewman & Kleinman in Indianapolis,
criticized the McCa// 's article. "Only a
handful of people of those interviewed
felt they were wronged. In fact an
independent media watch group trashcd
the article, saying the conclusions were
disproved by the contents of the article."

Mr. Einhorn also noted that. in
discovery prior to the arbitration, Mr.
Bugg admitted that infoJll1ation he
provided to the Wall StreeT Journa/ as to
the average earnings in the Decorating
Den system was incorrect. and that he
subsequently did not use the article in
connection with franchise sales in the
U.S. (also because the FTC prohibits
franchisors from making earnings
representations to franchisees), "yet he
provided a copy of the article to our
clients ...

Mr. Traylor said the franchisor
provided the Scotts with the information
they claim they never received, but.
absent a UFOC. it was unable to prove
that it did so.

Next time Decorating Den "goes
overseas:' he aid, "they should have a
very thorough written record on what
they provide so there is no question as
to what they recei ved. And they should
get acknowledgement in writing from
the master licensee that it's their respon­
sibility to implement the system in that
the [master franchisee I didn't get
enough direction, evcn though in our
arbitration, the award didn't say that
was the casc."

Mr. Traylor noted that while the
award said Decorating Den was under
no requirement to provide a UFOC. "we

weren't able to satisfy the arbitrators
that we'd sent [the Scotts1the necessary
info, so we would've been bettcr off
sending the FOC with a cover letter:'

Mr. Traylor also belicves the
arbitrators incolTcctly characterized the
relationship between claimants and the
respondents as a traditional franchi sor­
franchisee relationship rather than that
of "two equal busines entitics. The
Scotts have substantial business intcrest.
We feel they were more savvy. Mr.
Scott has a master's degrce in busi­
ness.

Mr. Einhorn LOok aim at the arbitra­
tion clause in the franchise agreement.
"We argued that part of their strategy is
to separate the franchisees, prevent
them from bringing a class action by
forcing them into arbitration. That
makes it more expensive for the fran­
chisees. And by requiring that all
arbitrations be held in Bethesda, its
expensive if, say, you're a California
franchisce. "

Mr. Traylor disagreed. "I don't
think a forum designation is unusual for
an arbitration clause. Maryland is where
the documents are and where the
company's execlllives arc. The arbitra­
tion clause is not burdensome to fran­
chisees. To the contrary. It's more
burdensome to pay for litigation. Plus
you save time, 120 days versus a couple
years."

He dismissed the notion that the
clause is an attempt at preventing c1ass­
action suits. "There are fewer and fewer
cla,ss actions bccause coul1s have held
fraud claims depend on facts of each
individual ca c."

Because courts are loath to second­
guess arbitrators' findings of facL the
basis of Decorating Den's appeal is that
the arbitrators misinterpreted Maryland
law hy requiring Decorating Den to
prove that the Scolls should have
discovered the alleged fraud within the
statutory period. "My reading of the law
isju.t the opposite." Mr. Traylor said.
'The claimant has to show that there's a
reason they couJdn' t ha ve discovered

the turnover rate and earnings of U.S.
franchisees within the statutory period."

Mr. Einhorn finds it ironic that the
respondents arc refusing to pay the
award. "The arbitration clause is the
result of their own agreement, yet now
they're di puting the result, even though
those clauses have been successful for
them for years. ow, when a franchisee
hits it big against them, they fail to
honor it."

The total award, including attorney
fees, approached $500,000, he said.
"This includes the money paid for the
franchi e and expended to settle litiga­
tion with Australian franchisees. What
they didn't get was the negati ve effect
on some of their other businesse.. But
the arbitrators gave them 5215,000
attorney fees. We put in about 700
hours on the case."

The case stands for the proposition,
'aid Mr. Einhorn, "that if you're going
to sell franchises out of this country,
that doesn't mean you don't have to
follow the laws of this country. Deco­
rating Den didn't give them a UFOC.
and arguably did not have to, but it did
give them the Wall Street Journal article
despite the fact that it contained learn-
ings1inforrnation Decorating Den knew
to he false."

Moreover, he pointed out, Decorat­
ing Den's agreement specifies that the
law of Maryland applies. "To the extent
Decorating Den tried to argue some
lesser responsibility on its part because
it was acting internationally, its ovm
agreement defeated that argument."

Mr. Traylor blamed the Scotts' poor
re ults on "their approach to market­
ing. _. The Australian franchisees put
more emphasis on media than direct
marketing. The media-targeted shopper
is looking for curtains at the best plice,
not for a product that's a little higher
end. That's why their franchise did a
great c1eal better in terms of gross
income, but worse in terms of net
income. Decorating Den even sent
someone there to get them to focus on
lower sales and greater profitability:'


