




mperils parts exporters

Robert Zarco,
allorney for
Dade exportl'rs
suing
Calerpillar:
'The compal1)
... can'l enlN
into deals wilh
its dealerships
10 drive out
competition.
That's a
conspiracy. '

Caterpillar has motiom pending to
dismiss the suits,

Zareo also notes that several suit'; in
recent years have had some success in
challenging manufacturers' rights to
limit spare parts supplies. In Decem­
her, Xerox agreed to sellie a class ac­
tion in Texas federal court for $225
million. Xerox was accused of sup­
pressing competition in the sale and
service of parts for high-volume pho­
tocopiers amI printers b')' refu ing to
sell spare parts to independent shops.

The independents argued that Xe­
rox's attempt to lock them out let it
overcharge for parts and service by 10
percent to 15 percent. The selliement
requires Xerox to make parts available
in the future.

A closely watched suit is pending
against Eastman Kodak, which in 19R5
began refusing to sell spare parts to
owners of ih high-speed copiers unless
they agreed not to have the machines
serviced by independent shops. Plain­
tiffs say Kodak broke antitrust law by
linking sales of parts to service.

In that case, the U.S. Supreme Court
limited the number of reasons a manu­
facturer can give for anticompetitive
practices and made it easier for inde­
pendent suppliers to sue for the right to
buy and resell spare parts, enabling the
independents to win a righl to trial.

Dozens of exporters of Caterpillar
parts signed and submitted a complaint
to the Federal Trade Commission last
year, according to Zareo. An FTC
spokesman declined comment.

Caterpillar's restrictive sales policy is
also under allack overseas. A May
1993 report by t he European Com­
munity said that the company's efforts
to eliminate independent parts distrib­
utors in Europe amounted to rest raint
of trade and recommended the EC fine
the company and force it to abandon
its blacklist. A final deci ion is ex­
pected this year.

"[Tlhe general policy of Caterpillar
and its distributors ... lead[s) 10 a
complete orchestration of international
trade in Caterpillar's construction ma­
cIlInery and parts. Th is rest ricts COI11­

petition in the common market and
affects trade between the Member
States," the EC report said.

As for the exporters themselves. they
claim to serve an important economic
function by creating competition for
Caterpillar overseas, where its authori­
zed dealership networks aren't always
efficient and customers don't gel good
pnees or seTVlee.

'Tor years those Sclllle dealers ig­
nOTee! those same customers they had
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in their area," said Fred Dixon. one of
the three exporters suing Caterpillar.
"You havc to understand that for ev­
cry (ulIntry down there. there is usually
only OIlC Caterpillar dealer."

Gonzalez, Dixon and exporter Gusla­
va J. Esteves say that before Caterpil­
lar cut them ofr. they bought more
than $15 million worth of inventory
annually. Now, their businesses arc
dying. ''I'm basically unemployed,"
said Esteves. who started Allied Ma­
chinery Service Inc. in 1986 after 15
years of working for Caterpillar deal·
ers.

The dealers liken Caterpillar's ban
on independent distributors to General
Motors deciding that only OM dealers
could sell GM parts. with two key dif­
ferences.

First, Caterpillar is the dominanl
seller of heavy equipmellt in many
foreign countries. II cOlllrols an esti­
mated 70 percelll of the Latin Ameri­
can markel, so equipment buyers don't
have ready alternatives. Second. while
dozens of manufacturers make auto
parts, there aren'l many independent
manufaclurers of paris for heavy ma­
chinery.

"PeOI)le are a lot lIlore dependent on
gelling pariS from a Caterpillar dealer.
and the dealers know it," said Gonza­
lez. "If Ihey CUI off the supply of paris
[10 independent dealers). the machinery
owners have to come to them."

Second, b~ause mOSt independent
repair shops buy from independent
parts dealers, the black list helps Cat­
erpillar dealers win more repair busi·

ness, because only authorized dealers
have parts, the exporters allege.

Quicker than the Cat
The European Community report

said independellt exporters provide an
important service. "These ldealersl
seem to make a living, in part by being
more efficicnt than Caterpillar and ils
authorized dealers, in part by profiting
from currency fluctuations when Cater­
pillar is slow to adjust its dollar or
nondollar prices, and in part through
good contacts and a good reputation
among some cOlllraClors," said the 'Ire
report.

Until 1990, Caterpillar seemed to
agree. Dixon and Esteves say they were
courted by the company in the lale-'80s
because the company wanted them to
buy pans direclly from it. as opposed
to its dealers, The men say they had
ulisecured credit lilies with Caterpillar
as large as $200,000 and $250,000, re­
spectively.

Today. Dixon and Esteves believe
Caterpillar courted thcm because it
wanted 10 comrol their ability to buy
paris. But until 1990, when a new Cat­
erpillar subsidiary called Caterpillar
Export Services (CES) began asking
cxportt'rs to identify their customers,
they never suspecled the company was
unhappy with them.

The Dade exporters claim CES told
them it needed their customer lists to
analyze the flow of spare parts outside
the United States. Caterpillar has said
il needed to know where spare parIS
were being resold so it could compen­
sate its overseas dealers for their lost
business.

When exporters balked at disclosing
their customers. Caterpillar allegedly
offered them heavy incentives to co­
operate. including higher credit limits
and promises of parts availability. II
also threatened not to sell them parts if
they didn't cooperate.

All three dealers say Caterpillar
promised thai their customer lists
would be confidential. But after they
turned over customer names, Dixon
and Esteves say their credit limits were
reduced, parts weren't available to
them, and their customers in Latin
America were solicited by Caterpillar.

"What a coincidence," said Dixon.
"After you start giving these people
names, your customers start gelling
calls from sales people from Caterpil­
lar. "

Enrique Diaz Benza, owner of EDB
COllStructiones in Paraguay and a
former customer of Dixon's, filed an
affidavit in Ihe Iiligalion confirming
thai Caterpillar officials asked him to
stop doing business wilh Dixon in April
1992, shortly after Dixon says he gave
EDB's name to Caterpillar.

But Bruce C. Garner, export policy
compliance administralor for CES,
said in an affidavit that Caterpillar
stopped selling to exporters b«ause
they consislently lied about where they
were shipping parts, making it impos­
sible for Caterpillar to compensate its
overseas dealers.

Diaz Benza, whose company owns
about 300 pieccs of such Caterpillar
heavy equiplIlcllI as tractors, diggers
and bulldozers, said higher prices and
slower service arc already affecting the
construction business in I'araguay.

"From an independellt business­
man's point of view, the reseller listing
is destructive and burdensome to own­
ers and users of Caterpillar equip­
ment," Diaz Uenza said.

Thc Dade exporters say dozens of
thClr former compelitors are now
""L~hing their suits with Caterpillar.
hoping they win back the right to sell
spare parts.

"A lot of people arc intimidated.
They say, well this is useless. That is
what Caler pillar is relying on," Dixon
says. "These three schmucks. if we are
going to go down, we arc going to go
down fighting." •


