


Hartson L.L.P. *Certainly, it's likely to make
some mischief. It's already being cited in
some complaints.”

Vylene's inlerpretation varies from lawyer
to lawyer.

Robert Zarco of the Miami firm Zarco &
Pardo P.A., who represented Scheck in the
decision cited by the Ninth Circuit, was
ecstatic. He is one of many attorneys eager to
point to the Vylene decision as precedent.

“l think what it’s going to do is make cer-
tain that franchisors tread more cautiously in
balancing franchisee rights vs. their own
profit-driven  greed,” he remarked.
“Franchisors must make the decision on
where to place competing units for existing
franchisees in good faith and in a commer-
cially reasonable manner; that’s the test.”

Simon agrees that franchisors must now be
more vigilant.

“Certainly, there is evidence that fran-
chisees are obtaining better counsel and
oftentimes more aggressive counsel,” Simon
commented. “Still. I'm reluctant o predict
that there is any sort of seachange.”

Others see a judicial system growing
increasingly impatient with bad-faith actions
by cither side.

“What | sec is an evolution in judicial
thinking about the balancing of the nights of
franchisors and franchisees,” said H. Stephen
Brown, an attorney with The Bogatin Law
Firm in Memphis, Tenn.

In an effort to improve and clarify the ele-
ment of faimess in franchising contracts,
Brown joined other attorneys, franchise con-
sultants, franchisees and franchisors in creat-
ing a set of fair-franchising standards for the
American Association of Franchisees &
Dealers. Based in San Diego the AAFD is a
franchisee group committed to solving fran-
chise industry problems through market-
place, rather than legislative, solutions.

The standards, which were introduced in
July, are intended as a framework for future
franchise agreements. Franchisors who
incorporate the standards into their agree-
ments will receive accreditation from the
AAFD. The association chairman, Robert L.
Purvin, hopes that prospective franchisees
will in time use the group’s accreditation as a
means of weeding out respectable, fairmind-
ed franchisors from more dubious ones.
Although critics contend franchisors will not
embrace the standards, about 12 of them are
now considering them, he noted.

Because the standards committee has grap-
pled with many of the most explosive
issues-—such as the use of advertising funds
and transfer —consensus still must be
reached on several topics. Nevertheless, the
standards are causing quite a stir.

“The response to our standards-has been
jubilant from franchi’see groups.” Purvin
said. “The AFA called them naive, and said
they undermined the effort to reach a legisla-
tive solution. The IFA was very respectful of
the effort, but disagreed with the parts they
felt were notin the franchisor's interest. And
the staunchest disagreement came from fran-
chisors on bargaining.”

Meanwhile, the Chicago based AFA in
May unveiled a Model Responsible
Franchise Practices Act.

Based on existing statutes in 20 different
jurisdictions, acts governing different indus-
tries, franchise codes of ethics from other
countries and parts of LaFalce's proposed
bills, the model act is intended to create uni-
formity in the franchise laws state to state—
especially if federal legislation is not
achieved, said Eric H. Karp of the Boston
firm Witmer, Karp Warner & Thuotte, which
helped develop the model.

“The high degree of inconsistency is some-
thing not good for either franchisors or fran-
chisees,” he explained. It creates a legal
thicket that raises franchisor costs and makes
the rights of the franchisee more dependent
on the state they are located in than on the
system they are a member of”

The AFA plans 1o have the model available
when state governments resume their ses-
sions early next year, Karp said.

In July the U.S. Small Business
Administration unintentionally stepped onto
the franchise industry battlefield when it pro-
posed new terms franchisors would have to
meet in order for their franchisees to get
agency loans. The proposed supplemental
agreement required, among other things, that
franchisors designate a specific territory for
franchisees, 1o be strictly enforced under the
terms of the SBA loan. The draft was seized
on immediately by franchisee advocates as a
victory and reviled by franchisor representa-
tives as a subversive way to achieve adminis-
tratively what has yet remained unachieved
legislatvely.

“If adopted, all but the most desperate
franchisors would refuse to sign the agree-
ments and prospective franchisees would no
longer be able to apply for SBA loans.”
Simon remarked. “It's terribly, terribly short-
sighted.”

The SBA had no idea it had touched on
such a vituperative subject, according to
Ronald Matzner, the SBA's associate deputy
general counsel.

“Our objective was to streamline and sim-
plify our application procedure so that it
would be easier for prospective franchisees
to obtain SBA assistance,” he said. “We felt
it would be a benefit to the industry, includ-
ing franchisors, because a signficant number
of franchisees are funded with SBA guaran-
teed loans.”

While one standard supplemental agree-
ment would ease the load of SBA loan offi-
cials, who now review an estimated 10,000
agreements annually, it also would ensure
SBA loans go to appropriate applicants,
Matzner said.

“It’s also a question of control and who the
SBA can lend to,” he explained. “We can
only provide assistance to small businesses.
We are not permitted to provide assistance to
large businesses. If a franchisor imposes so
much control upon a franchisee that a fran-
chisee is not an independent operator but just
a branch of the franchisor, then we are not
able 10 assist in that franchise business.
That's what was most misunderstood by
members of the industry.”

To defuse some of the misunderstanding,
franchisee, franchisor and lendor representa-
tives met Oct. | to discuss the draft agree-
ment and subsequent commenis received
from interested parties. They will meet again
Oct. 30.

“l just see an enormous improvement in
awarcness and responsiveness,” Purvin com-
mented, “this summer in particular, with the
judicial environment and judges understand-
ing the plight of franchisees. What has hap-
pened with the SBA is accidental, but it
embodies a better understanding that fran-
chising automatically is not the golden egg
everybody thought it was.”

But there is a long way to go and more
urgency to get there, Karp said.

“As franchise systems mature, we have an
increasing number of franchisees rolling up
for renewal, and they are not being renewed
but getting completely new contracts,” he
said. “And franchisees are going to die,
retire, want to sell out to or give their busi-
nesses 1o their children. These are areas
where conflicts are going to arise, and we
have made no progress solving these issues.”



