






offer: 35 percent off to customers
for all lenses and frames. When

the franchisees questioned what

such a promotion would do to

their margins, Pearle told them

not to worry-they'd make it

up in volume.

The 35 percent-off deal
pushed sales up, all right,

creating higher royalties for
Pearle. But at least one group of

franchisees-<lperators of Pearle
Vision Express franchises, whose

royalties are a high 16 to 21
percent-claims they lost money

on every sale.

Says Harold Brown, a Boston
franchise lawyer, "This is just

another example of how what's

good for the franchiser may be in

direct conflict with what's good

for the franchisee."

6. "We're not experts."
Part of what attracted Clarence

Paulson and his son Randy to
TCBY was the frozen-yogurt

franchiser's reputation for
crackerjack site selection. So

when district manager Randy Ball

OK'd their spot in Alexandria,

Minn., a summer-resort town, the
Paulsons figured he knew what he

was doing_ And any worries they

had about the long Minnesota

winters were eased when Ball

reported to TCBY that the new
store could expect to bring in
$250,000 a year, with the break­

even point at $166,666.
"Visibility is great, and with a

drive-thru this should be a good

location," read the report.

Business boomed in the
summer, but when Labor Day

rolled around, sales fell off a cliff.
The locals preferred the Dairy

Queen, which offered hot food as

well as ice cream.
The Paulsons complained

about the site to a new district

manager, who upon visiting their
store took one look around and
said, "Whoever picked this site

was crazy." But when Clarence

Paulson asked the company to
buy back the site, the company

responded with a letter saying

sales would pick up.

In 1991, the Paulsons sued

TCBY and won $70,000 in
damages. The victory was cold

comfort to the father-and-son

team, who had spent $170,000

to fund their store.

7. "Play by our rules-ilr else."
Mike Weible thought he was an

ideal franchisee. In 1988, he
bought a distressed Subway

franchise in Los Angeles, and in a
year he almost tripled the

previous owner's sales. But when
he decided to buy a second store,

he got a rude shock. Instead of

being charged $I,OOO-the

insider fee for franchisees in fu II

compliance with the operations

manual-Subway wanted the full

$7,500 fee. When he
complained, Weible says his

regional manager told him he'd
never own another store.

That wasn't the end of it. Field

inspectors suddenly began to find
things wrong with his store.
Subway audited his books and

claimed that Weible had

underreported his sales by

$44,300 and owed $4,650 in

add itional royalties. Weible
demanded a professional audit,

which concluded that he had

overpaid Subway by $197. But
Subway insisted on payment of

back royalties nonetheless. When
Weible refused, Subway evicted
him and seized his location.

The company declined

comment. But one thing is sure:
Subway's owners, Fred DeLuca

and Peter Buck, didn't need the
money. Depositions in a

franchisee lawsuit filed in U.S.

District Court in northern Illinois

last year revealed that the
partners split $120 million in
profits in 1994.

8. "We churn more than a
dairy maid."
In 1990, Dan Grossmann paid an

$18,000 franchising fee for a
Decorating Den franchise, a

home-based interior-design

business. The previous franchisee

in his area of Cherry Hill, N.J.,

had been terminated for

nonpayment of royalties. When
Grossmann expressed concern, he

was told that she'd failed because

she hadn't followed Decorating
Den's proven system for

generating business, Grossmann,

who recalls reading stories in

business magazines that ranked
Decorating Den among the

country's top franchisers. took the
company at its word.

Now he knows differently.
Over the three years he was in

business, he followed the

company's instructions to the
letter. sending out fliers, making

cold calls and making

presentations to local women's

groups. He never earned a profit.

Decorating Den is well·known

for its churn rate. Between
January 1992 and December

1994, 306 Dec Den franchisees,

more than a quarter of the total.
closed their doorS-Qpening the
way for new franchises to be sold.

Company chairman James Bugg
Sr. insists it's not the company's

fault. "It may take new

franchisees as much as two to

three years to become profitable,"

he explains. And if they can't
survive that long, tough luck.

9.~Contracts mean nothing
to us."
Webster's Ninth New Collegiate
Dictionary defines "contract" as

"a binding agreement."
Some franchisers have their

own definition. Kentucky Fried
Chicken, for one.

When PepsiCo bought KFC

from RJR Nabisco in 1986, most

of KFC's 3,000 U.S. franchisees

had contracts guaranteeing an
exclusive mile-and-a-half territory

for their stores, with a clause that
gave them the right to retain their

territories on renewaI.
Those contracts didn't fit

PepsiCo's growth plans. So when
renewal contracts began coming

due in mid-1989, KFC
unilaterally replaced the existing

contracts with new agreements

that lacked territorial protection.

Columbia, Tenn., KFC franchisee

John R. Neal recalls that when

the franchisees protested,
"KFC said, 'You don't want to

renew? You'd like to go out

of business?' We signed because
we had no choice."

A long and bitter legal battle

ensued. Finally, in February, after

a trial date was set to hear a

class-action suit by the

franchisees, KFC agreed to
reinstate the territorial protection.

10. "Arbitration is ano-win
proposition...
Your franchise agreement says

you can't sue your franchiser if

you have a dispute; you have to

arbitrate. At least you'll get some

satisfaction, right?
Don't count on it. "Arbitration

is an easy way for franchisers to

sweep dirt under the rug," says

Robert Zarco, a Miami attorney
who specializes in franchising.

For starters. arbitration
bypasses the legal procedures

critical to proving a case. There's
limited, if any, discovery and no

precedent-setting written

opinions. Rather than facing a

jury of your peers, you plead your

case before three arbitrators who
are, at worst. retired franchiser

lawyers and, at best. affluent
businesspeople with a pro·

management mindset.
Worse, the cost of pursuing a

claim is so onerous that even "if
you win, you're lucky to break
even ," says attorney David Duree.

Why? Most franchise agreements

require that arbitration be

conducted in the franchiser's
home state. Because cases can

take severa I weeks to try. that can

make for considerable travel

expenses, on top of legal fees
and arbitration costs-not to

mention valuable time spent

away from the business. Although
Mike Weible won a $220,000

decision against Subway, after
paying his expenses he was left

$13,000 in the hole.

-Alexandra Friedman

This is a partial reprint
from Smart Money magazine.


