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Landmark court rUling g·ves
franchisees more legal heft

SAN FRA CISCO - A landmark
court ruling here has given franchi­
sees extra punch in future legal fights
against encroach ment and otherabu-
ive franchisor practices.

In Vylene Enterprise Inc., vs.
Naugles Inc., the Ninth circuit Court
of Appeals found that Naugles, for­
merly a chain of Mexican restau­
rant ,had breached its covenant of
good faith and fair dealing with its
franchisee by building a competing
,company-owned unit 1.4 mile from
Vylene's Long Beach, Calif., loca­
tion - even though Vylene's contract
did not pecify territorial exclusiv­
ity.

"It represents the highest appel­
late decision yet approving the con­
cept of how the covenant of good
faith and fairdealing may operate in
the franchi. or-franchisee relation­
ship," said Phillip K. Fife, the Seal
Beach, Calif., attorney who repre­
sented the franchisee during most
of the case's II-year voyage through
various courts.

In rendering the decision the ap­
pellate court let stand a previous

bankruptcy-court ruling awarding
Vylene more than $2.2 million in
damages and $550,00 in attorneys'
fees. Although there no longer are
any Naugles restaurants in opera­
tion, the re ponsibility to pay the
award rests with Sizzler Interna­
tional, a prior Naugles owner now
in Chapter II bankruptcy protec­
tion. William T. Rintala, the Los
Angeles altorney representing
Naugles, could not be reached for
comment. He already has asked the
Ninth Circuit to rehear the case.
The next step would be to request a
hearing before the U.S. Supreme

Court.
In the decision, the Ninth Circuit

panel of judges upheld the 1991
ruling made in Scheck vs. Burger
King that states that although Scheck
was not contractually entitled to an
exclusive territory, he could expect
his franchisor would "not act to
destroy the right of the franchisee to
enjoy the fruits of the contract."

"I think what it' going to do i
make certain that franchisors tread
more cautiously in balancing fran-

chi ee rights versus theirown profit­
driven greed," aid Robert Zarco of
Miami-based Zarco & Pardo P.A.,
who represented Scheck.

"Franchisor must make the de­
ci ion on where to place competing
units forexisting franchi ees in good
faith and in a commercially reason­
able manner - that's the test," he

explained. He added thatheis hope­
ful the Vylene deci ion will help
franchi ees in other imilar cases
now pending.

For franchi ors, the Vylene deci­
sion may mean rethinking some
bu iness decisions, said Neil A.
Simon, an attorney repre enting
franchisors for the Washington,
D.C., office of Hogan & Hartson
L.L.p.

''I'm reluctant to say this i evi­
dence of a trend," he aid. "But it
does indicate that the words of the
franchise agreement with clear dis­
claimers and forthright di closures
may no be sufficient to protect
franchisors from liability for cer­
tain types offranchising practices."

- Robin Lee Allen


