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Back on the front burner
After years of lawsuits with conflicting outcomes, issue of
Burger King franchisee rights heads for federal appeals courl

By MARy HLADKY
RftJieu.! Staff

F
ranchise-holders around the country cheered
in 1992 when a federal judge in Miami ruled
!.hat Burger King does not have the right to

open rCS!.aurants anywhere it wants.
Franchisees have long contended that they lose

money or arc even forced out of business when a
new Burger King or McDonald's opens near an ex­
isting one. The practice, known as encroachment,
is onc of the hOliest issues in the franchise industry.

"I think every franchisee conference I have gone
to has dealt with encroachment," said Miami
lawyer Don L. Hom of Gallwey, Gillman, Curtis,
Vento & Hom, who represents Burger King. "A
great number of the franchisers have auempted to
come up with different practices and procedures
for dealing with encroachment claims and modify­
ing what they have done in the past, in hope of en­
couraging better relationships with their fran­
chisees:'

u.s. District Judge William M. Hoeveler's 1992
ruling against Burger King came on a pre-trial mo.­
tion in a suit brought by a Massachuseus franchise­
holder who claimed his business was ruined when
a Burger King opened two miles from one of his
restauranLS. In 1995 Burger J(jng agreed to pay him
$4 million, and the case settled. As a result, it was
never heard by an appeals court.

Since then, courts have divided on encroach­
ment. Last year, a federal appeals court in Califor­
nia relied on Hoeveler's ruling in a pro-franchisee
decision, while two of his colleagues in Miami
reached opposite conclusions, leaving the issue as
hotly disputed as ever.

Now, however, the federal appellate court with
jurisdiction over Florida, the 11th U.S. Circuit
Court of Appeals, is poised to take up the issue.

CONSIDER EXISTING RELATIONSHIPS:
Robert Zarco, franchisees allorney, says
franchisers shouldn't be able 10 'saturate
the markets [withoutI considering the im­
pact the placement of a new unit will have
on another existing franchise.'

And both franchisees and franchisers are
awaiting the results with trepidation.

"A tremendous amount is at stake," said
Robert Zareo, a Miami lawyer who exclu­
sively represents franchisees, including
the one whose case was before Hocvelcr.



Franchisers. Zan:o said. should not be
able to "saturate the markets considering
their own selfish, profit-driven greed as
opposed to considering the impact the
placement of a new unit will have on an­
other existing franchise."

Not surprisingly, New York lawyer
Howard S. Wolfson, who wilh Hom rep­
resents Burger King in two cases this year
in Miami, sees the consequences differ­
ently. Franchisers, said Wolfson, should
have the right "to dctennine how best to
grow and expand a franchising system ­
a righlthat is extremely important to fran­
chisers who know Iheir business, know
how 10 grow it, have in mind what is best
for all franchisees and do in general what
lhey Ihink is best for the success of all
franchisees."

The issues eXlend beyond Burger King,
he said. "I think other franchisers oftcn
face similar issues, whether it is the hotel
industry or something else:'

In the 1992 case Ihal gave franchisc­
holders cause for celebration. reSI.lllT.lteur
Steven A. Scheck claimed Hurger King
violated the "impliceJ duty of good faith
and fair dealing" by letting a new Burger
King open too close to his.

Hurger King ..rgued thai its franchise
agreement specifically did nOI "grant or
imply" to Scheck any area, market or ter­
ritorial rights.

But a year before, Hoevelcr had writ­
ten, "The express denial of an exclusive
territorial interest to Scheck does not nec­
essarily imply a wholly different right 10
Burger King - the right to open other
proximate franchises at will regardless of
!heir effcct on (Scheck's] operations.

"It is clear that. while Scheck. is not en­
titled to an exclusive territory, he is enti­
tled 10 expect that Burger King will not
act to destroy the right of the franchisee 10
enjoy the fruits of the contract."

In July, the U.S. 9th Circuit in Califor­
nia relied on Hoeveler's opinion in In r~

\t)'lt'nt' Entuprises Inc.. upholding a
bankruptcy court ruling that a franchiser
wrongly opened a restaurant too close to
an existing franchisee.

But Iwo other Miami federal judges
have reached different conclusions in two
other cases involving Burger King.

On Oct. 22. Judge Stanley Marcus or­
dered former franchisee Art Weaver to
pay Burger King $4.9 million. Marcus
had ruled in 1995 that Burger King had
not violated its agreement with Weaver by
opening another restaurant nearby.

Because Weaver had continued to op­
erate his restaurants as Burger Kings even
though his franchise had been tenninated,
he was ordered 10 pay damages as well as
the $2.1 million in profits he had earned
after the franchise was ended.

In March, U.S. District Judge Ursula
Ungaro-Benages largely tracked Marcus
in Barnes v. Burger King. saying that
Burger King's franchise agreements do
not give a franchisee an exclusive area.

Says Burger King's
att:orrwy: 'Burger King
believes its frmu:hise

agreement and unifonn
franchise offering circular

are clear on the parties'
respative rights. '

While Burger King attorneys hail the
Wt'av~r and Barnt's decisions. plaintiffs
lawyer Zarco contends the decisions arc
grossly unfair.

''The franchise agreements are written

strictly for the benefit of the franchiser,"
he said. "The Hoeveler opinion helps bal·
ance the inequities. The Wt'aver and
Barnt's decisions simply escalate the in­
equities and in essence gran! Ihe franchis­
ers a license to kill the franchisees,"

Weaver has since filed for bankruptcy,
although he is seek.ing the 11th Circuit's
pennission 10 proceed with an appeal.
Barnt's is on appeal.

"Hopefully. the I I th Circuit will put
Ihe issue to rest:' Burger King altorncy
Wolfson said. "Burger King believes its
franchise agreement and unifonn fran­
chise offering circular are clear on the par·
ties' respective rights."

The 11th Circuit. said Boca Raton
lawyer Keith Kanouse, who chairs the fair
franchising standards committee of the
American Association of Franchisees and
Dealers. will have a chance "!o try 10
make some analysis and differentiation
between Scheck and Weaver and Barnt's.

"I am hoping they will be consistent
with (the California decision inl \-}'fene."
he added. "U nOI, Ihat will create suffi­
cient connic! between the two circuits that
maybe the U.S. Supreme Court will be in­
terested in hearing the issue." •


