


flict over new ways of pursuing growth might be
unavoidable.

“As franchising has matured, a level of discomfort
settles in cerain segments of the franchise community as
companies react 1o changes in the marketplace and as
competitive circumstances force them to find new ways
of distribution.” he sad

Mark Sicbert, president of Olvmpua Fields, T -based
Francorp, said many chains are growing more sensitive to
the issuc of encroachment.

“There may be franchisors with very hitde regard 10-
ward encroachment and for whom the goal of selling fran-
chises takes priority over common sense.” siid Siehert.
whose firm consults on and researches franchise develop-
ment issues. “But [ think there are very good franchisors
who are cognizant of termitoniality and are doing what they
can. to the extent that they can, to make sure that thewr
franchisees are successful. 100"

But Susan Kezios, president of the Amenican Fran-
chise Assocttion, a frinchisee-nghts advocacy proup. said
encroachment resulting from expansion mnovanons i
one of the most divisive issues affecting chaun relanons.

“Franchisors are alwavs looking for new ways 1o do
business.” Kezios said, “Unfortunately, these new ways
of doing business are often executed at the fmanchusces’
peril.”

Zeidman, the franchisor anomey, called it lawed rea
soning to suggest that franchisors are plotting the demise
of their frinchisees through nontraditonal expansion.

“No franchisor is seeking 1o weaken s franchisees by
distnibuting goods and services through other means
when it is selfevident that it is in the franchisor s best in-
terest that their franchsees succeed,” Zewdman sud. “But

if there is a new way to reach customers whose needs are
not being met or to reach customers in some other venue
who would otherwise not be buving from the franchisor
or even perhaps buying from the compettion, what vou
are really doing is reaching an underserved marketplace.”

However. many franchisees respond that net gains
from rovalues and revenues accrue to franchusors even
when franchisees’ sales decline following their chains in-
creased market penetration

Still, many industry observers believe that nontradition-
al expansion is onlv one manifestation of an ndustry that s
evolving and whose plavers must accept change in technol
oy, management and marketing if they are 10 sunave.

But Kezios argues that some companies are nsmg
change to tike advantage of operators when it comes
time 10 renew thear agreements.

“People are finding radically different franchise agree-
ments upon renewil.” she said. “Thev are not necessarilv
renewing but entering nto whole new agreements wath
materialh different financial. operatonal and marketing
Terms,

“The problem with radically different o cts 1s that
vou man [ud voursell in a business thar vou dad pot buy
into onginally, and. worst of all, it's uniliterall modified at
the fanchisor s dictates. So the franchusor ends up having
s cake and eating it oo,

But Nedl Simon. a franchisor attomey with Reed
Smith Shaw & McClav in Washington. counters that con-
tracts have to be updated if restaurant chzuns are 1o re-
maun compettive, even o nclude the advent of nontradi-
tonal outlers. He said many mature restaurant chaans have
hit or are begmning to hit plateaus in their growth cveles
and must “redefine ther relanonships” with rinchisees if
the chain is 10 remain viable

“Personally, 1 think the term contract renewal is a
misnomer and misleading,” Simon said. “A welladvised
franchisor will use the expiration of an agreement as a
chance 1o upgrade its systems and to redefine their rela-
uonship with the franchisee, just think. 10, 15, maybe 20
vears have gone by since the last contract, and in that time
the chan has evolved and so has the marker

“If the chain is to remain competitive, change in the
marketplace and in business practices have to be reflected
n the new contract. Any company that is renewing 20-
vearold agreements 1s 2 company that will not be around
lor long.”

Zewdman argues that behind most franchisee lawsuits
over nontriditional encroachment and other 1ssues is the
fear of change.

“You might go to court to fight over section 194G,
paragraph 4 of the frunchise agreement, but once vou
step back afier all the counseling and medianon, vou real-
ize that change, new wavs of doing business, is what pre-
cpitaes so many of these actions,” Zeidman sad. “Fran-
chisees tend to get insecure and uncertiin in a penod of
rapid change.

“What franchisors and franchisees need to do is to ac-
commaxlate change in a way that is murually beneficial

Shay of the IFA said companies could miugate the
number of liwsuits through better communication.

“The kev 10 a successful relanonship is effective
commumcation,” Shay sad. “To the extent that there is ef-
fective commumnication. there will not be this fear of the
unknown,

“The largest and most mature svstems are beginning
to deal with this effectively. and they are finding ways to
deal with these problems before they become acute and
lead o livgation.”




