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BY MILFORD PREWllT

FRANCHISEES'LAWSUITS:
Chains' nontraditional growth paths

lead to new encroachm.ent battles

F
P-----... iJm there was oootraditional

expansion.
Now chain operalors must

prep:tre for IawsuilS from fran­
chi.<;crS charging nonlrnditional
cncro:u:hmenl.

Mature restaurant systems, in­
cluding those whose owners are
among the mOSI tenacious develop-

1. • C'l"S of alternalive s:lles format~, are

di.'i(;overing Ihat notllradilional exp:an~ion can he a pow­
der keg in their sometimes volatile franchisee relations.

Burger King, Blimplc. Carvel, KFC, Taco BeU and UI­
tie Caesars are only sevcral of the ~'hains Ihal have gr.lp­
pled willI angry fr.mchi<;ccs who believe their sales have
been diminished by competing nonlraditional oUlk'l$,
such as Iiccn<;ed kiosks and carts in such lUlconventional
venues as schools and supermmets.

Not too long ago an encroadlmcnt aUeg.1lion typka)·
Iy ensued when a fr.mch.isor or a fr.tnchr..ce opened a
sun<J.a.lone unit within another franchisee's established
lrading ami.

But today - with kiosks, tandem tH1iL~, dual brand­
ing, product pLlCCment in supennarl<eLs and even home
delivery - encroachment has become as tcntilCled as a
hydrA head and equally ugly to fnnchisc:t:s.

O:>nlraCI lawyers who spc.'oaIi7£ in n:stauranl fran­
chise 1itig.1tion S3}' Ill<: irony inherelll in the friction over
nontraditional expaJlSion is thaI many malure chains need
10 embrace the<;e new way.< O(brnnd penelration if Iheir
system:; are 10 evolve.

"J think we are seeing more and more Iiti~tion loclay
over encroachmenl than ever before." said Philip Zeid­
man, ~fO\Ulderof Brownslein, Zeidman and Lore, a 2')­
ye:u--<JId Washington-bascd law finn that defends fran­
chisors in contract banleo;. "1be:re are the:;e intense
concerns by franchi<;ees over reduced margins, greater
competition and tl1is suspicion thaI the frnnchisor is seek·
ing to takcc advantJgc 0( the consumer awareness that the
franc~ created thcrnsctveo;.

"llIe franchisor's perspective is that there is more
marl<et penetration thaI we can obtain, and if we don'l,
SOIT1CQIlC else wiD. So you can see how it can create an
impas..-;e."

Robert Z3rc0, on the other hand, said nontraditional
siteo; are putting many fr.tnchisccs on IllC brink. A prom;"
nem Miami anomey who claims to n:ccive five to ]0 calL~

each day from resl.1uralll frnnchisees, Zirco recently won
a $4 millJon settlement for a Burger King operator in Mass­
achusetts in a pn:cedenl-5Ctting encroachmcm ca.'<C even
though the fr.mchisee's COOlr.J.et confelTCd no u:mloria]
exdusivity.

"In marginal nlarl<ets where you might IklVe an exist­
ing fnnchisee, UlCSe alternative poinL~of disUibution em
put a frandtlsee OUI ofbll~ess," Zirco said. "II's happen-

ing all oV<;r Ihe counlry in pr:t(;tically c:very chain."
Perhaps IllC besl-known c:a'<C of friction over nomra·

dilioo.1.I enCflllKhmenl roncems Ihe <{·year·old hrand al·
liance between little C1es1rs and Kman. 111c 2,~'5().unit

Kmart I~IS PUI mort· than -;60 utIle C:les1rs l'i7.7:1 stations
in it~ di.~CJIUle SIOO:S.

111<: As.<ocialion for Ih(' Unle C,<:s;,l"S l'r.mcllisees ill'"
glX'S ll'I.11 many of its member!; are heing hurt hy the fran·
chi.<;(Ir's alliance with Kmart. t.'Speciall)' in smalllCJwns
where ()k~lint.· fr.md'is':es reportt><lIr arc experiencing
st~'Cp declines in volume.

nUl UIllt: C1l'S:'l"S ~~lUme", 'hal 'he in-slOre IInit~ have
not been cannihalizing franchisees. pointing OUI that tllC
Kmart·{l'l.......1hr.uKhcs are ouelels of cnnwn;<'nce Il-cared
10 seUing pi7.7.1 slices 'Uld prepack;lged ilent~ like muffins
and cookies rathtT ehan whole pil.:r.l~.

Moreover. lillie C,c..",rs all\lIcs Ihat more oullet~

bearing the chain's hr.uul name only increase (:onsumer
awarene"~and ocnefit every operator in lhe chain hy
heilllltening lk:m;md.

In a more reCf.:nt ('':1,~, a gmllp of CIIYcI fr.m 'hisccs
sued the franchi~rover it~ ~year-()Idmerchandising
agreement with several supern1.1rkel chains.

C.arvcl fr.uxhi"'-'<'S claim the)"ve h~1 hu~ines.~since
Il,e conlpany ~tarted selling Ihe chain's premllUlI ke­
co:am C<lk~'S in laq::e sllpennarkel ch;\in.~

like Winn Dixit:, oftcn al $~ It·", 'han l' nor­
mally chafl,'Cd in a Cll"VeI "1ol'C.

Taco neu also is banlinR scvt.-ral law­
Slrit~ from indivkllla] oper.llor.; who chargc
lI~'1 thdr ""I<.,. lIavt: oc...·n Glnnih,lIiz,:d hy
nofllradil;onal outlcts on ollk,::e GlInplL"Cs.
Wh.1I'S :t<k.IinR fud 10 Ih~' flrr, the f"ln'
chiSCt."S claim. is lhal nontradilional oullct'
in the Taco Bdl "·yslt.'I1l arc not ubU~ted10
conlribulc fund.~ 10 auvcrtising co-ops.

In MirUleapoli~ a Y>-yCll" fmnchis,:e of
KFC tried mediation al f~ bllt has "ince
flied a breach of contract suit against his
franchisor over encroachmem by two non­
"adilionallocalion' in his markel. In lhal
case the fr:mch.i5ee claimed his eight-unil
company was damaged when KrC allowcd
the University of Minnesota 10 open a kiosk
on itS camplIs and allowed an EZ Stop ron·
venience store O~'T.lIOr10 inst:J.Il a kiosk in his stol'C. Both
units were willun Ille fr.lnchisec's market lerrilory.

Rlimpie. the (ast-w-owing suhmarine sandwich chain
1llo1t is hardly I)C"dr s:lhllatilln poinl in:tlly cit)'. hau a fracas
involvinll- nOlllrad.itional unitS. A Tampa, F1:l .. franc;hisc.~

sellkd willI Il,C C'hain mil of COllrt aftcr complaining "1:,t
a Dlimpie lUUI inside a Pick N Pal' convcniencc Slon:
I,()()() f{'t.'l away Illrt'3lened 10 ruin hi<; business.

EV<'n chain~ Illat arc IryUlll- home deUvery for the f~
time havc bn'fl cI~lIlenIl-L.,Jk'Ralfy hy fr.ulChisces for non-

traditional t.'flCmachmenl. Zln;o said he repre;enlctl a
franchisee ofa chicken chain who sued the fr.mchi.~r

upon discovcrinll- 1l1at a COlnflilllY-<lWned unil wa.~ deliver­
in/-: dlk-ken 10 customers in thc franchisee's markel area.

"(lhink il'S a s:ld commcnclI'y on the state of fran·
dlisc rt'lalion' in foo(l<crVicc ")(~IY Illal in many cases Ihe
fr:ulc·hi."Or is a fr.Ulchi.~e's bi{lgest competitor." said anor­
ney (illr)' All'ilermaIl 0( K1enda, MilcllCU. AlISI.erman and
7.lK'f'Chcr in Wichita, Kan., a law finn that repre;ents fran­
e1lisc....os in high-pmlik G'S<;S and cL-I:'>s·action liti~tion.

"EncnllKhmcl1l i~ oUlllf lku,,1 1l)(~IY'- AUSlennan
;'d<.l<.:d. "In the '71k and '!lOs, a fr.lochi.<,c;e hanked on Ill<:
faClII1.1lthey were developing a relatiOl1.'ihip with a fran­
chisor in a pmlccted area Ihm woo.dd give them a leg up
011 the ~~)lllpelitjon.

·What ha.. happened i.~ Ihatthcsc laq::e ch:tin., often
owned by I',,~er, more competitive companies, are lUxler
pressure to show growth. To do thm, lhey are setting up
husincs.s within one mile ofan oh.l-linc franchiSft'."

Manhew Sh.1Y, vice prcskknl and dudcnunsd of
the International Franchl<;c A.<;S()Ciation, a group of 1argc
frandu~rs, caUed AUSlelTll:JIl'S observation i8JlOl"all1.

SIlo1Y said franchisors are pur.ming well-intentioned
stralegies to eXfliIlld the hrand. hut those elJotts can
rile franchisees in older S}'Stems thaI are nearing the

saturation point.
"Ilhink the [Austenna.n] comment demonstrates an

ignorance of Ihe changes in the Imrl<etplace that require.
for the h....nefit offmnchi.o;ec and franchisor, an aggrc:!>sivcc
approach lU marl<c'I penctration and marl<et S3lUration,"
Shay s:'id. "A franehi"<..... whose fr.tnchi~rpenni" com­
petitors to g:tin a tkcisive share ofa particular market will
nOl oc a sllCct.':5Sfol franchi.'iC..... for long."

But Shay acknowletlged thaI \".;th older systems, COIl-



lIio O'TJ nnv v'::lrs 01 pur.suing gro",Vi mighllx
U1U"'Oidabk".

•A!l fr:anchising h::Js m:on=<!. :I b-d cl <b:omfon
scnJc:s in <=UIfl sq;mcn1.~oft~ fnnchiso, CQI1UTIUI'lirr ::J.~

cornpanio !OCt 10 dwtges in til<: nurl.:o:tpbct antl :os
cornpnitivc~ lOn.'C them to find "'""-....~
cl disu'bulion." II<: 5aJd

/>bft,; Soc-Ixn.~t ofOlympoa FiC'Ids, 1lI -ba.o;cd
Fr.utororp, SlKI manr ct\:lIm~ !l1O"ing ntOI't" ~'itti,·~ to
tiM: L'rSt1C: clc:ncm:octvnenl

"'Tllcrt- 1TIOl"1x frmc:h~ "1m "tT)' hnk rqeard 10-

....'aI\l c:ncro::JdlnlCf!I.md for whom the w.x>J of >dlm~ fnn.
dUs<5 uks prionty ()\-'er common~,' s;ud S>chen.
who!;c fum consuI1.~0Il:rnd rr.;e:uclM::o; fr~nchL,<, de·,:dop·
mc:nl issues. "But I tturtk~ llt"C ,try ~ond frmch;"or.;
"'00 an: L"'l:lWIu.:utt of temtol1:1_hl~ :IJld~ dooOl>: wh;l.t they
em. to til<" eKlet11 th:ll tht"\. CUI. 10 make: ~urr that llto:U"
frmctu.ocd an: s.....:c'c~..,f\ll. 100-

Bul Suw1 Kezio). pll:SKien1 cl tiM: AmcTlCln Fr,lll'
chlSC IL""OC1:IIion,:I. fr.mc~ll':>d\'OC:ll""! lQ'UUp. ..oo
en<:r();ldullc:ntl1:SUlung front cxpan.'>Xln lIU1(l'\"uoru."
one clthe lTlO5t dI,"!SI'~~ :lZJ"C'(tffij:: d""n <d::Jl>On'

"Fr.mchJsor:o; an: :l/w:l~-s Ic:lol..m}( for nt....-W:lIY'" 10 do
bu.>ine:ss.' KC7.><"1!o s:4.id "lJnfOl1 ..m:llcl}. Ihe'C n<:w "","­
ofdo~llo.r.o'~::J~often exrnHoo:lll the: fr:rnchi'<e,
peril. '

7..ddm:m, the fr.tnehisot" :lltOl'J"K"l. C".tlk\!;t f1;Iwt'\l~.

~10!>U~ t1UI fr:tnc"'-'or.. ;m-I'klllllll: the: clmmc
0( thar fr.mch1."t:1." Ihro...¢> non~IIllQluJ e:xpan"K)ll

•:-kl fr.uJchr.ot" li ,",--ek'ng to w("J.I,~... 11.' tr.rnch1.'iI.·t... hr

<il.stribuung~;end'CT\-"I<:~ t1mJlq,:h nlh..... mc:-.m.\
"'hc':n illS sdf<'\idnlt th:ll il '" in thl;' fr.tndu.-':ll"'~ Ill­

lClTSl th:ll lhctr f".lI'k-1U'><:Q SlIC:tttd, -- 1'..c:t<Jnun..ud -flul

if~ is a new ""y 10 TColCh Cll.9:(lIllCl'S who!;c rlCC':ds :lTC

n(lI!xing met or to roch CUSl(lfl'l<T,; in some other ''CfIUt'

who .....ouJr.l~ n(lI Ix ~"lIl): from tilt fr.mchisor
Of <:VOl pc:rt\aps buying fmm the COInpcutioo. wh;l.t you
an: realJj 00tng lS rochlllg:m~-cdmrletplacc:·

1-loWC\-.:I" many fnn(hl~I"OpOlld WI net I,:;lIJU

&-om lU\0llt.>c:S;end l"e\~nllC.'l iICCrue 10 r...tndm.or... n-cn
....hen fnnclu.<oco· SlIo dcclulC followmg tlJcir ch.:uns. Ill­

CI'1::l';('(/ mrlo:t pmcmOOl1
Still. many IIldustt1' lJb,;c,-.,..".,Ixbr:\-c th:ll nomndition-

aI apansion <JOI}' one mmifesl;ltIOIl of:.lll~' th:ll '"
C\-ol'vin,t.: and tnoc- ~-c:r.> 1Tll.N:oct.'CpI~.., IINh1ool-
l\.~. man:lgClTlCfll and fll:lrl,;CUI1fC if tllc~ :lin: to SUl\1\'C_

&. Ke:7.>O!' ar-gucs t1u1 ........-.x compallJcs :I.fC usmg
~ 10 w.... :>d\-:lJlUlle ofopcr:uor'> "'he:n It mnl(:';
tulM: 10 r<:fl('\l. lheu :l.gl'CCments.

·Pc.-upk~~ ......oc:ill) dtffO-.:!"lt fnnchtsc~·

1TlCTl1.~ uron 1"t'1">CVo':lll -he sa.icJ. "llJn' ~~ n(lIflCC..........um'
.....newLII$: hut t'IllnvJl: mto whoi<' neW ~me:nl'",til
m:uC'TUltl chffcrcnl rul:lllCW. ope..~uonal:and rn:ttkeung
Icm~.

1hr: flroblt'm with l:I<.bc;tIh chffa-cnl ~~ o<:t-,,, th:lt
''OU m:J'- fuld )~l ,n:ll blr.iull...., th:ll ''OU d-.J I>'lt buv
1O.0~uJl).:Ind. WoN ohJl, it·, WlIlJll.,.~lI} mudifinJ ~I

lilt' ir.cnclu....... 'lhctau.'" ~Ilht' fr.cnd....·.x end~ up h:l\'lIlg
hi>. We and ClUng il luo"

fun Nt'11 Stmon.:l fr.lndusor ~nOlTle\ ",til Ikccl
~t11 Shaw & McCb' III \\'a"hinj;:,uMl cnum~.,... th:lt con­
l"M;'L' ILWe: 10 he: updllc:d it ~ur.1Il1dw",,:lI1"C 10 ....
m;un compe:tJU\'e n'c:n 10 ,,,,duck: tI>r: :.«'"<....1 o( nonlncb·
l>OnaIuu~ lie <a.u 1TWl\ llUlurc: rnuur.llll cIUlI'I.' tu>'C

lut or:lln: bclonru~ to lUI pl:cll~.t\lS 1Il thc:Jr growlh c\'clc.-'o
:and mIN 'rt."ddine thc:Jr- n::l;mon51ups' "1111 ir.mchc'<e' if
the: d1aul k' 10 It.·fTI:.m \'1~1k

·P=ion:lIlI)'.1 think the: lem1 COOlr:lIC( mlC""0ll ~ a
misoorrlel" and~" SImon S::Jd -A wdl-alhi:lccl
fr'::Jnchisor will IN' tho:- aplr.l.tioo of:lln :lIjlJttI1lc:cJ( as :lI
cllancl: to uW..oc: its ~,;rcrnsand (0 n:deflllt' their rd;o­

lJOIlShIp with the fr.mctm« Juscl.hlnk. 10, 15, 1IU}'bc: 20
yor,; h3\--c gone by-smct tI.... l2.9: CQOlr.IC1.:and in th:ll lime
the ctlaln Iu-',~ :and so ha.~ the tnarXo:t.

·lfthe: chatn lS 10 remain corn~,dwlgt ut the:
rnarketpbcl::and If! btlSUlCSS prxticrs ha>~ 10 Ix rdkC'lcd
1Il thc: TIC" CQOU".ICl Allyc:om~' th:ll ... ~fJ<:\\'infl 20­
yClll'-old OIgItt'Ill<:ntS 1S:l cornp:lI1Y Uut will n(lI 1x;U'('lllnd
for long.'

7..ddnwi~ th:ll Ixhuld nlOSlfr~ IaWSW15
""-er OOllU".lWwnaJ mcrwchrnnn and other lW.It'> is the
feu of ctun~.

-You IJtI¢it g<) 10 coun (0~ O'TJ <c:clKln 1%,
~ph.jo(the fr.IIlCtu:>C :lIgJttTI1COI, but OOC~)'OU
'l.ep h:Ick after:llll the: ruurl,,<:Unl;:ltId mcdi::Juon.)'OU rc:lJ.
I1t til:u ch:mt:c:. new ...."'." 01c~ btN1lC!6. is whal~
Opt\:llIO'O l1Wl>' of~ :lICt1Olb,' ZC'1d11llJl ~>d ·Fr.uI­

~hr>«< tend 10 ~Cl;ru.ecutc lLI1IJ 1lIlCC'1t:Wl in a period cl
...cpKlchangc

"\l:'hal (r.tIlChr;;ors :and fr.mcfu.-~ n«d 10 do is to :\C.

commocblc chan~ on a W:lI\' thall' nllllu:llllr bnrllCial.'
Sluv o(lhc!FA Sbd cornpanoc::o coukJ TlllUg;uc the

nwnllcr of b""-:<tlIl' lhtolJf;h hctt~.. comnullIiCI.1J()l\.
1lIr I.;t')' to a ~"IJl'Cl.'!iIJuJ rcb"o'~lIp IS cffectn-c

cncnrnUCUClUOl1,- :\11:'" s:blI..." !he: I;'XlL...l th:ll thcrc: ~~ r:{.

£Cowe: lUlllIIUIIK":1U<"', (I\o:n, wiU nOI this fe:tl" of lhe
wlknllwn

11k !:u}:<.-sc ;lnd It10Sl malurc: sygern.s :lin:~

10 dt:ll wlln lhi>. dft'CU\'c:h·. arid thc-).~~ ""yo; 10
dc::lIJ with thC\c probk:n15lxfon:~. bt'c-onM: ;JClJ(C :and
Icad to UlJlZtlolln.·


