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Should franchisors be held
liable for tortious interference

when disapproving
franchise sales?

By Rotx-n ZIR'O Roben ZareD

C
Oll1rary to Mr. Joblo"c', opinion. while a fr:ll1chi\Or m:l}'

exerci,e di~crelion in the approval or<!i':lppw\'al 01 a
pllrcha~r of rc,tauranl... II i' not the mere JI"apprO\'al

by the franclll'.or of the s;lle of re,taurant g;\C, r"e to a breach
of contract or toniou'> interference claim. It is the frallchi<;or"<;
unrea<;ollablc withholding of it, apprm;11 of lhe sale of a

franchi'e to a qualified purcha-.erlhat con~lilllle<; a breach of
contract and hreach of the implied cmcnaru of good faith and
fair dealing. Further. it i, the franchi,or', affirmall\e conduct
that eX1ends beyond mere di"approval ~lf the tr.:ll1 ...aclioll \\ hich
gives ri~e 10 a claim for tortuous interferellc.:.

Franchisors clailll lhal they should have untellered
discretion as to whom franchi ...ecs Illay sell theIr n,:"'lallra1lt~.

While it is true that franchise agre('ments characteri~tically

provide that the franchisor may. in Jt ... "~ok Judgmel1t." rcfu ...e
to consent 10 the sale of franchises to a pro~peclive purcha"er.
when the agreement al~o expre~sly pro\ ide' th;t\ it, C(lll~ent to

the sale of restaurants by franchi~ec, to C]uali fied purdla~er,

"shall not he unr';,l~ollably withheld:' Ih,; fraIKhi ...or', d,lIm of
unfellered discretion tlie~ in the face of the law.

Even when a franchi'or re ...el'\'e~ ..~ok .. or ··'uh tan·
tial" di cretion 10 it ...elf in the fr;Jnchi,e agreement, It tllu t
exerci e that di~cretioll rea,on;lbly ;lt1d in good filith. Thi duty
to act 111 good fruth limit, the fnlnchlsur\ ;lbililY tll act
arbitrarily or capriciou,ly to COlllraVL'l1e thL' rC;l ...oIWbk
contractual expect;ltiun, of th..: uther pany. Wh<.:llthl· l'IJl1tr,ll't
specifically provides that the COllSetl! ...h.l1ln01 be ltnrL'a~onahly

wilhheld. all actIon for hreach of t'l1l11raCt ;md of the l'llv<,;nal1l
of good faith ari,e ... out of those e'(pre~s terll1~.

'111e law cited by Mr. Joblove only ...t;nld~ for the
prol>o<;illotllhat the ,Ict of di~appr\lvalalolle dl\e~ nut nlll~titutc

breach of COlllract. Such a contention doc ... not ;lpply whne a
prospe"::li\ e pUTl'ha~er cle'ldy ~atl~!ics all of the I'rall(:hi ...or'~
qU.:llilication 't:tnd.lrd:<. Ilowcvcr, de ... pite tlll· ...Cqu:llific,ltion ....
Ihe fram:hl'or wrongfully and in had faith rejc('t:< the 'ak. A
cau~e of ttction i' c\en rcadily apparent if thc frarH;hi,or· ...
'I,lleu TI:a~on;., for rcfu'allO l'on~CIllIO the 'ale werc in fact
pretcxlual and fal~e and were p:1l1 (If;1 cheme 10 force the
franchisee to <.ell it;-, re;.,taural1t~ at a dra ti<.:ally redlKed price to

buycr, handpid.cd by the franchisor. In such a ... ituation, the
franchi~or ~hould be held accountable not 11lerely because the
franchi~or di,approved the transaclion. Rather. it i... lhe
franchi~or·~ unrea~onable. arbitrary. and capricious withhold­
ing of it~ con,cnT lO the ~alc that c(lnstitutes a hreach of
umtran a~ well a, a breadl of the coven lint of good f[lith and
fairdealing.

Tortious intcrfcrcm~e

Agilin. contrary to Mr, Joblovc. it i, not the act of
di,appro\';ll thaI con'titutc, tonuou~ imcrkrcnee. [t is the
franchi'or', artirm.ltin- ('ondm;t for whidl it ...hould be liable.
.\k Johlon: contends that it franchisor may interfere in these
tn1th;lcli\ln~ l:l\=c,tU~e it i, it party to the fr;H!l.:hise agreements
111<11 thc franchi'ee ~eek~ to as'ign. However. the is~ue i, not
whether lhe frauchi"or tot1iou~ly l1lterfcrcd with it... own
fr;lIldl1'C agreement: II i~ whether the franchi ,or toniou ... ly
iuterfered \\ ith the purd""c agreement, to Wlll..::h it wa, not a
p<ln}. IIthc Iranchi ...or intcrferes with the purchase agreement,
it1l1U'1 e'I'lhh...h ltwt it, condUl:t i, privileged or ju,tirlcd.
Ilo\\c\Cl'.th;11 pri\ ilcgc i, not unlimited. If the franchi~ee can
,ho\\ bad l.lIth m improper motivc ... for the intcrfercnce. thc
pri \ ilq!l' lkklhC I' inapplic:lhlc.

Inlhe ca....e' ciled hy .\'1r. Johlo\'\.', it wa, not con­
teilled lh<tlthcrl' \\,1' affirtll.lll\e cotl<hret by the fr;mchisor
ocyond the ael 01 (hsappro\aJ. [n the ~ilUati(}n [presented
,Ihl)\e, 'uPllIl'e Ihallhe frant·hi,or. upon reviewing thc
purchtt....c agrcellll'nt. advi<.ed the pro~llCCtive buyer that it was
paying 100 lI1ul'h lor thl' rc... taurants. ,md lhat lhe franchi ...or
did ...o !lc(':lu",c il \\:Illlcd the franchi...ee 10 sell the restaura11ls
;11 ,I dr:l... tiC;III} rcdll~'ed price 10 buyers of the franchiso(s
cho(..... ing.. Clearly, ...uch :lffinllati...e conduct by the franchisor
would C(llhlltule 10niOlh interference, and the improper
pUl'l)me for Ihat Interference would render lhe pri vi lege
defen'e in<lpplicahlc.

When dealing wilh qualified purchasers. franchisees
should!lc free to negotiate the he~l price il can get for the
rc'olaurant.... [n the ;.,;Illle \\ay, while the fr:lIIchisor should ha\'e
lhe righl to protect it ... brand hy having "ubstanlial discretion in
dC('lding \\-ho lTlay be fr:tnehisees. thai discretion can not be
;lbsol ute, C',pecially \~ hen that discretion is colored with bad
faith and improper motives. In those "iIUations. the franchi<;Qr
nw't be Iwld liabk for it;., action;.,.
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